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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 3889/16 

                                U/S 379/411 of IPC 

                 STATE OF ASSAM……………PROSECUTION 

                               v. 

                 Sri Pronen Singh….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain Ld.APP 

                      For Defence………Smti Gitali Das, Ld. Legal Aid Advocate 

Evidence Recorded on: 01.4.17, 6.5.17, 09.6.17 

Argument heard on: 19.6.17 

Judgment delivered on: 27.6.17 

                                                    J U D G M E N T 

1. The prosecution‟s case, in nutshell, is that, the accused, Sri Pronen 

Singh Basumatary, had committed theft of a water pump, from the 

compound of the informant, Sri Ashok Sah, on 13.11.16 in the night. 

The accused was found in possession of the pump, along with a wrench 

and dao, while he was moving away with the stolen article, in the same 

night, by village people, who were on patrolling duty. Hence, the case. 

  

2. The  informant, Sri Ashok Sah, had lodged the FIR on 14.11.16, at 

Thelamara Police Station. Accordingly, Thelamara Police Case 

No.112/16, u/s 379/411 of IPC was registered on 14.11.16. The 

accused was arrested and was forwarded to the Court. The accused 

was sent to judicial custody on 15.11.16, and till date, the accused has 

been in custody, as he could not furnish surety for his bail. After 

completion of the investigation, the I.O. had submitted charge sheet 

u/s 379/411 of IPC. Thereafter, charge u/s 379/411 of IPC is framed 
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against the accused, which when being read out to him, he had 

pleaded not guilty and claimed to be tried. 

 

3. The prosecution has examined 6 witnesses, including the I.O. The 

accused was examined u/s 313 Cr PC, after closure of the prosecution‟s 

evidence. The defense side has adduced no evidence. Heard arguments 

from both sides. 

 POINTS FOR DETERMINATION: 

a. Whether the accused had committed theft of a water pump on 

13.11.16 in the night from the compound of the informant? 

b. Whether the accused had retained or received a stolen water pump, on 

13.11.16 in the night, knowing or reason to believe that the pump was 

a stolen property? 

DISCUSSION AND DECISION BASED ON REASON: 

4. PW1, Sri Ashok Sah, in his examination in chief has stated that he is the 

informant in this case. He has been able to recognize the accused. On 

13.11.16, in the night, one water pump was stolen from his house. He 

could not find the pump. Later on, he came to know the  motor was 

kept lying at Thelamara P.S. He had lodged a FIR after coming to the 

police station. Ext 1 is the FIR and Ext 1(1) is his signature. He could 

recognize his motor pump and received the motor pump from the 

police, in his zimma. The said motor pump was beings seized by police. 

Ext 2 is the seizure list.   

5. In his cross examination, he has stated that he did not see who had 

committed the theft of the motor (pump). He took the motor in the 

police station. He cannot say from whom the motor was found. He 

stated that he has no suspicion or allegation against the accused. He 

stated that he has no objection, if the accused is acquitted.  

6. PW2, Sri Khargeswar Nath, in his examination in chief has stated that 

he recognizes the informant and the accused. He stated that the 

accused resides at a place near to their village. He stated that the 

incident had taken place in the last part of the year 2016. The incident 
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had taken place between 11:30 PM to 12PM. At the time of the 

incident, he was doing patrolling duty along with the VDP and patrolling 

party of village people, in the village. At that time, he saw that the 

accused was carrying an object, covered with a piece of cloth, on his 

back. The accused was asked to stop, but he did not stop, rather, he 

started to run away. Thereafter, they nabbed the accused after chasing 

him. He stated that they found a  water pump, from the accused, along 

with a  dao and a wrench. When they had inquired from the accused, 

from where he had brought these articles, the accused replied that he 

had brought these articles from the house of a person, belonging to 

Bihari community, situated at Thelamara Tinali. Thereafter, they had 

called the police. The articles and the accused were handed over to the 

police, when police arrived at the scene.  

7. In his cross examination, he has stated that he recognizes the accused. 

He stated that on that day, they were patrolling in the village. He stated 

that he has no personal knowledge, about from where and from whom 

, the accused had brought the pump, which was recovered from him. 

He denied the suggestion that the accused did not tell them that he 

had brought the pump from the house of a Bihari person. He stated 

that the accused had himself told them that he had stolen the article( 

pump). But except for the statement of the accused, he has no 

personal knowledge that the accused had brought the pump after 

stealing it. He denied the suggestion that on the day of occurrence, he 

did not recover any pump from the possession of the accused and that 

he had deposed falsely.  

8. PW3, Sri Jogeswar Nath, in his examination in chief has stated that he 

knows the informant as well as the accused. He stated that the incident 

had taken place in the year 2016 on Ras Purnima, between 11:30 PM 

and 12 PM. At that time he was patrolling with VDP( Village Defense 

Party), in the village. Whe he was on patrolling duty, he saw the 

accused coming( walking) on the road. The accused was given signal to 

stop, but he did not stop. Hence, they had restrained the accused. He 
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stated that a motor water pump, a dao and a wrench were found in the 

possession of the accused. The accused and the said articles were 

handed over to the police. He stated that when police had seized the 

articles, he had signed as a witness. Ext 2 is the seizure list and Ext 

2(1) is his signature.  

9. In his cross examination, he has stated that he had seen the accused, 

during patrolling. He stated that he had inquired the accused. The 

accused had told them that he had stolen the articles. He also stated 

that he did not see from where the accused had brought the articles. 

He denied the suggestion that the accused did not tell them from 

where he had brought the pump. He denied the suggestion that he had 

deposed falsely. The distance between his house and the house of the 

accused is 300 meters. He has no enmity with the accused. He denied 

the suggestion that due to previous enmity with the accused, he has 

falsely implicated the accused and nothing was recovered from the 

possession of the accused.  

10. PW4, Sri Mohit Ch. Nath, in his examination in chief has stated that he 

knows the informant, Sri Ashok Sah, who lives in Thelamara. He stated 

that he does not know the accused. The incident had taken place in 

2016, on the day of Ras Purnima, at about 11:30PM. He stated that he 

was doing patrolling duty in the village, as VDP Secretary. He stated 

that at that time, he saw a man, carrying some article, on his back. 

covered with a white coloured cloth. The said man was told to stop, but 

instead of stopping, he started to run. Thereafter, 3 or 4 members of 

the patrolling team had nabbed that man, after a chase. The police was 

called, and that man was taken by police. A dao, a wrench and one 

water pump were found in the possession of that man. The said articles 

were seized and he had signed on the seizure list as a witness. Ext 2 is 

the seizure list and Ext 2(2) is his signature.  

11. In his cross examination, he has stated that he has not recognized the 

accused, who is in the dock. The man, had shaved his head at the time 

of the incident. Thereafter, he has stated that the accused in the dock, 



5 
 

 

is the same man whom they had caught on the day of occurrence. He 

again stated that „yes, the accused in the dock is the concerned man. 

Now he has been able to recognize him‟. He stated that on the day of 

the occurrence, he, Jiban Nath, Juga Nath, Khageswar Nath, Bhuban 

Nath, Tulan Daimary and Ganesh Nath were doing the patrolling duty.  

The accused was asked from where he had brought the articles. But he 

stated that he did not see from where the articles were brought. He 

cannot say, if the articles were handed over to the accused by someone 

else. The accused was questioned and he had given his identity. He 

denied the suggestion that nothing was found from the possession of 

the accused.   

12. PW5, Sri Jiban Nath, in his examination in chief has stated that he 

recognizes the informant and the accused. The incident had taken place 

about 5/6 months ago, on the day of Ras Purnima, in the year 2016, 

between 11:30PM to 12 PM. At the time of the incident, he was doing 

patrolling duty of VDP, in the Kamar Chuburi village, along with other 

members. He stated that  the accused was seen, at the time of the 

incident, on the road. The accused was told to stop, but he started to 

run away. The accused was caught. The accused was carrying a water 

pump, on his back, covered with cloth. A dao and a wrench were also 

found with the accused. Thereafter, police was called and the accused 

as well as the articles were handed over to the police.  

13. In his cross examination, he has stated that on the day of occurrence, 

Khargeswar Nath, Jugeswar Nath, Mohit Nath were with him on the day 

of occurrence. The house of the accused is situated at a distance of 

about 4/5 KM away. He knows the accused for past 6/7 years. He had 

no quarrel with the accused. He denied the suggestion that he had 

quarrel with the accused since earlier times. He did not see from where 

and how the accused had brought those articles. He has no personal 

knowledge, if someone else had entrusted the accused to keep the 

same. He denied the suggestion that he has implicated the accused, as 

he had past dispute with the accused.  
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14. PW6, I.O., Sri Arun Gogoi, in his examination in chief has stated that in 

the year 2016, he was working as ASI, at Thelamara police Station. Sri 

Ranjit Saikia was the O/C of Thelamara P.S. Ext 1, FIR was received by 

the O/C. The case was registered and he was entrusted with the duty 

to do preliminary investigation. Ext 1(2)  is the endorsement and Ext 

1(3), is the signature of the O/C which is known to him. Meanwhile, 

when he was in his night patrolling duty, the O/C Sri Ranjit Saikia, had 

informed him over phone that the public had caught a thief in Kumar 

Chuburi village and had instructed him to go to that place. He 

accordingly, went to that place and took the person, in his custody. He 

also stated that he had seized one water pump, dao and one wrench 

from the possession of the accused, in that place. He gave the zimma 

of the water pump, to its owner. Ext 2 is the zimmanam and Ext 2(3) is 

his signature. The said aricles were seized in the presence of witnesses. 

The person who was caught is the accused, Sri Pranen Singh 

Basumatary.  

15. He stated that the accused was arrested and was sent to the court. The 

statements of the witnesses were recorded by him. After closure of the 

investigation, he had filed the charge sheet against the accsued u/s 

379/411 of IPC. Ext 3 is the charge sheet and Ext 3(1) is his signature.  

16. In his cross examination, he has stated that the informant had lodged 

the ejahar on 14.11.16 and on that day at about 11 AM, the case was 

registered. On the previous night, the O/C had received the information 

about the theft. GD entry was made. He had gone to the place on the 

basis of GD entry. He stated that the informant did not lodge the FIR in 

the night when theft ahd occurred, as he was not aware of the theft at 

that time. The number of the GD entry was 256 dtd. 14.11.16. The 

owner of the pump, had identified the pump. The owner did not show 

the cash memo of the pump. He stated that he did not go to the house 

of the  informant, where the incident had taken place. As per the 

seizure list, the water pump was of USHA company, no. 2531. Such 

kind of pumps, are available in market. He stated that the informant 
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had identified the pump to be his. The owner did not show any 

identification mark. He stated that he had taken the accsued into his 

custody from the place where the public had detained him. The seized 

articles were also seized from that place, as shown by public. He had 

taken the custody of the accused from the village Kamar Chuburi. He 

denied the suggestion the accused did not commit any kind of theft of 

pump. He denied the suggestion that he had filed a false charge sheet. 

 

APPRECIATION OF EVIDENCE: 

17. The prosecution has brought two charges against the accused, i.e u/s 

379 and u/s 411 of IPC.  

18. PW1, who is the informant of the case, has stated on 13.11.16, in the 

night, a water pump has been stolen from his house. On the same day, 

between 11:30 and 12 PM, the accused was caught by PW2, PW3, PW4 

and PW5, who were doing village patrolling duty in the Kamar Chuburi 

village, as part of village defense party(VDP). It is evident from the 

testimonies of PW2 to PW5, that on that day, between 11:30 to 12 PM, 

they had spotted the accused, carrying something on his back, covered 

with cloth. When they told him to stop, he started to run, and after a 

chase, the accused was caught. All of them have stated that a water 

pump, wrench and a dao were found in the possession of the accused.  

19. I find nothing in their cross examinations, to doubt in their veracity. 

Nothing could be elicited in their cross examinations, which would 

create doubt in their statements. It is a common thing for village people 

to keep a vigil to ward off any criminal activity or ensure safety of 

village people. This is one of the basic purposes of VDP. Hence, the 

presence of PW2 to PW5, as patrolling party in the night cannot be 

doubted. They are not chance witnesses. Moreover, the testimonies of 

PW2 to PW5 corroborate each other and they are consistent with each 

other.  

20. The I.O. in his evidence has also stated that he had received 

information that the village people had detained one thief, and when he 
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had reached there in the night, he found the accused in their custody 

and took him in his custody. The I.O. has also seized the pump, wrench 

and dao, from the possession of the accused, which were also found by 

PW2 to PW5, when they had caught the accused. The evidence of PW3 

and PW4, in whose presence, the water pump, wrench and dao were 

seized, have proved the fact of seizure. PW1, the informant, in his 

evidence, has stated that he had identified the water pump, in the 

police station, and received the same in his zimma. The I.O. has also 

stated that , on being identified by the informant, the pump was given 

in his zimma as its owner. It is not material the P1 could not show cash 

memo, because it appears to be an old pump, and one cannot expect 

to keep the cash memo intact for an indefinite period of time.   

21. The testimonies of PW1 to PW5 and of the I.O, have established the 

fact that the water pump, which was stolen from the house of the 

informant, was found in possession of the accused, soon after the 

incident of theft, on the same day and in the particular night itself. The 

defense could not explain as to how the pump, wrench and a dao were 

found in possession of the accused, soon after the commission of theft, 

nor could it create a reasonable doubt in the prosecution‟s story. 

Although, no one has seen the accused, moving the pump, out of the 

possession of the informant, from his house, but his possession of the 

same, soon after the commission of the offence, raises the presumption 

u/s 114, Illustration(a), that the accused is the thief or has received the 

pump, knowing it to be stolen. 

22. The accused could not account for the possession of the pump. In fact, 

when the accused was examined u/s 313 Cr PC, he has admitted that 

due to money crisis, he had committed the theft from the house of the 

informant.  

23. It is true that the statement of the accused u/s 313 Cr PC, cannot be 

made a basis for his conviction. However, the prosecution has been 

able to establish the case, independent of the above statement of the 

accused. 
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24.  In Raj Kumar Singh v. State of Rajasthan,(2013) 5 SCC 722, 

the Hon‟ble Supreme Court, has observed that “ …the statement of the 

accused is not a substantive piece of evidence and therefore, it can 

only be used for appreciating the evidence led by prosecution, though it 

cannot be substitute for the evidence of the prosecution. In case the 

prosecution‟s evidence is not found sufficient to sustain conviction of 

the accused, the inculpatory part of his statement cannot be made the 

sole basis of his conviction… An adverse inference can be taken against 

the accused only and only if the incriminating material stood fully 

established and the accused is not able to furnish any explanation for 

the same…” 

25. In this case, the prosecution has been able to establish that the pump 

of the informant was stolen, and the same was found soon after the 

incident, form the possession of the accused. The accused tried to flee, 

when the patrolling party of villagers told him to stop, and could not 

explain how it came to his possession. No possible explanation has 

been put forward by the defense, even by way of suggestion, thus 

giving rise to the presumption u/s 114(a) of Evidence Act. In this 

backdrop, when the accused was examined u/s 313 Cr PC, he did not 

explain how the stolen article had come to his possession. On the other 

hand, he has admitted that he had stolen it, as he had no work at that 

time and he needed money. Thus, the statement of the accused, 

enables the court to raise the said  presumption, on the edifice of the 

prosecution‟s evidence.  

26. Hence, in the light of the above, it is proved that the accused had 

committed theft of the pump from the possession of the informant, by 

taking it out, with a dishonest intention, i.e with the intention to gain 

unlawfully, of which he was not entitled.  

27. The offence u/s 411 of IPC is not attracted in the facts and 

circumstances of the case, as the accused was the thief himself, and 

not the receiver or retainer of the stolen pump. He was being caught, in 
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the process of taking the stolen goods away from the possession of the 

informant.  

28. In the light of the above, I am of the view that prosecution has been 

able to prove the guilt of the accused u/s 379 of IPC, beyond 

reasonable doubt. Hence, the accused is convicted u/s 379 of IPC. 

However, the accused is acquitted of the charge u/s 411 of IPC, as the 

offence u/s 411 of IPC is not proved. 

29. Considering the nature of the offence and the circumstances of the 

case and the fact that the offence was premeditated, I am not inclined 

to extend the benefit of Probation of Offenders Act, to the accused. 

30. Heard on the point of sentence. Considering the fact that the stolen 

pump has been recovered and the accused, in his examination u/s 313 

Cr PC, appears to have repented for his act, the accused, Sri Pronen 

Singh Basumatary, is sentenced to undergo R.I. for 8(eight) months u/s 

379 of IPC. Further, the period of detention already undergone by the 

accused, shall be set off from the above sentence of punishment.  

31. The judgment is pronounced in the open court on this  27th    of June, 

2017. The judgment is prepared under my hand and seal of this Court  

32.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENTS EXHIBITED BY PROSECUTION 

 

EXT 1: FIR 

EXT2: SEIZURE LIST 

EXT3: CHARGE SHEET 

 

                                                             ADDL. CJM, TEZPUR 

 


